
STATE OF ILLINOIS 
SECRETARY OF STATE 

SECURITIES DEPARTMENT 

IN THE MATTER OF: THOMAS F. UTLEY ) F i l e No. 09004 61 

ORDER OF PROHIBITION 

TO THE RESPONDENT: Thomas F. Utley 
301 East 1^^ Street 
Deer Creek, I l l i n o i s 61733 

WHEREAS, the record of the above captioned matter has been 
reviewed by the Secretary of State or h i s duly authorized 
representative; 

WHEREAS, the r u l i n g s of the Hearing O f f i c e r on the admission 
of evidence and a l l motions are deemed to be proper and are hereby 
concurred w i t h by the Secretary of State; 

WHEREAS, the proposed Findings of Facts and Conclusions of 
Law and Recommendation of the Hearing o f f i c e r , Jon K. E l l i s , i n 
the above-captioned matter have been read and examined; 

WHEREAS, the f o l l o w i n g proposed Findings of Fact are cor r e c t 
and are adopted by the Secretary of State as fol l o w s : 

1. The E x h i b i t s have been o f f e r e d and received from the 
Department and a proper record of a l l proceedings has 
been made and preserved as req u i r e d by law. 

2. The Hearing O f f i c e r has r u l e d on a l l motions and 
objections t i m e l y made and submitted. 

3. The Hearing O f f i c e r and the Secretary of State S e c u r i t i e s 
Department have j u r i s d i c t i o n over the p a r t i e s h e r e i n and 
subject matter dealt w i t h herein, due and proper n o t i c e 
having been pr e v i o u s l y given as required by s t a t u t e i n 
t h i s Matter. 

4. AS no Answer was t i m e l y f i l e d , the Respondent i s 
there f o r e deemed to be i n d e f a u l t . 

5. The Respondent i s an i n d i v i d u a l w i t h a l a s t known address 
of 301 East l^*" Street, Deer Creek, I l l i n o i s 61733 

6. on or about June 22, 2 009 and July 1, 2009, the 
Respondent o f f e r e d and sol d t o MC, an I l l i n o i s r e s i d e n t , 
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two f i x e d index a n n u i t i e s f o r a t o t a l amount of 
$1,238,103.00. 

7. MC was 73 years o l d at the time of the a f o r e s a i d 
t r a n s a c t i o n s . 

8. The a f o r e s a i d f i x e d index a n n u i t i e s were purchased from 
the proceeds of the sale of m u l t i p l e e x i s t i n g v a r i a b l e 
a n n u i t i e s owned by MC. 

9. The a f o r e s a i d v a r i a b l e a n n u i t i e s had two years or less 
remaining on t h e i r surrender periods and MC i n c u r r e d 
s i g n i f i c a n t surrender charges as a r e s u l t of t h e i r sale. 

10. Each of the a f o r e s a i d f i x e d indexed a n n u i t i e s had 12 year 
surrender periods. 

11. The Respondent advised and recommended t h a t MC s e l l the 
a f o r e s a i d v a r i a b l e a n n u i t i e s i n order t o purchase the 
a f o r e s a i d f i x e d indexed a n n u i t i e s and MC sold s a i d 
v a r i a b l e a n n u i t i e s t o purchase said f i x e d indexed 
ann u i t i e s pursuant to said recommendation and advice of 
the Respondent. 

12. Section 2.1 of the I l l i n o i s S e c u r i t i e s Law of 1953 [815 
ILCS 5/1 et se^.] (the "Act") defines the term "Security" 
as any note, stock, t r e a s u r y stock, bond, debenture, 
evidence of indebtedness, c e r t i f i c a t e of i n t e r e s t or 
p a r t i c i p a t i o n i n any p r o f i t sharing agreement, c o l l a t e r a l 
t r u s t c e r t i f i c a t e , p r e - o r g a n i z a t i o n c e r t i f i c a t e or 
s u b s c r i p t i o n , t r a n s f e r a b l e share, investment c o n t r a c t , 
investment fund share, face-amount c e r t i f i c a t e , v o t i n g -
t r u s t c e r t i f i c a t e , c e r t i f i c a t e of deposit f o r a s e c u r i t y , 
f r a c t i o n a l undivided i n t e r e s t i n o i l , gas or other 
mineral lease, r i g h t or r o y a l t y , any put, c a l l , s t r a d d l e , 
option, or p r i v i l e g e on any s e c u r i t y , c e r t i f i c a t e of 
deposit or group or index of s e c u r i t i e s ( i n c l u d i n g any 
i n t e r e s t t h e r e i n or based on the value t h e r e o f ) , or any 
put, c a l l , s t r a d d l e , o p t i o n or p r i v i l e g e entered i n t o on 
a n a t i o n a l s e c u r i t i e s exchange r e l a t i n g t o f o r e i g n 
currency, or, i n general, any i n t e r e s t or instrument 
commonly known as a "•Security" , or any c e r t i f i c a t e of 
i n t e r e s t or p a r t i c i p a t i o n i n , temporary or i n t e r i m 
c e r t i f i c a t e f o r , r e c e i p t f o r , guarantee of, or warrant or 
r i g h t t o subscribe to or purchase, any of the foregoing. 
"Security" does not mean a mineral investment c o n t r a c t or 
a mineral deferred d e l i v e r y c o n t r a c t ; provided, however, 
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the Department s h a l l have a u t h o r i t y t o regulate these 
contracts as h e r e i n a f t e r provided. 

13. Each of the af o r e s a i d v a r i a b l e a n n u i t i e s i s a "Security" 
as t h a t term i s defined pursuant t o Section 2.1 of the 
Act. 

14. By recommending and advising MC t o s e l l her v a r i a b l e 
a n n u i t i e s i n order t o purchase the a f o r e s a i d f i x e d 
indexed a n n u i t i e s , the Respondent was a c t i n g as an 
investment adviser as t h a t term i s defined pursuant t o 
Section 2.11 of the Act. 

15. On or about December 17, 2010, pursuant t o Section 11. C 
of the Act, the Department sent an i n q u i r y l e t t e r t o the 
Respondent r e q u i r i n g t h a t a w r i t t e n response be forwarded 
t o the Department w i t h i n 10 days of r e c e i p t . 

16. The records of the Department i n d i c a t e the Respondent 
received the af o r e s a i d i n q u i r y l e t t e r on December 22, 
2010 . 

17. The Department d i d not receive a response t o the 
afo r e s a i d i n q u i r y l e t t e r w i t h i n the a f o r e s a i d r e q u i r e d 
tome pe r i o d and as of Jul y 20, 2011, no such response had 
been received by the Department. 

18. On or about February 4, 2011, the Department sent a 
f o l l o w up l e t t e r and a copy of the a f o r e s a i d i n q u i r y 
l e t t e r t o the Respondent, ad v i s i n g the Respondent t h a t 
the Department had not received a t i m e l y response to the 
afo r e s a i d i n q u i r y l e t t e r and r e q u i r e d s a i d response 
w i t h i n 5 days of r e c e i p t . 

19. The records of the Department i n d i c a t e the Respondent 
received the a f o r e s a i d f o l l o w up l e t t e r and copy of the 
o r i g i n a l i n q u i r y l e t t e r on February 18, 2011. 

2 0. The Department d i d not receive a r e p l y t o the a f o r e s a i d 
f o l l o w up l e t t e r or i n q u i r y l e t t e r w i t h the r e q u i r e d time 
p e r i o d nor has the Department received a response of any 
ki n d as of J u l y 20, 2011 

21. On or about March 22, 2011, the Department attempted t o 
contact the Respondent by phone i n t h i s regard and t h a t 
the Department's rep r e s e n t a t i v e l e f t a voice mail message 
i d e n t i f y i n g himself and the Department and requesting the 
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Respondent t o r e t u r n the phone c a l l t o discuss the 
a f o r e s a i d i n q u i r y l e t t e r s . 

22. As of J u l y 20, 2011, the Department has not received any 
response or r e t u r n phone c a l l from the Respondent 
regarding the Department's a f o r e s a i d voice mail message. 

23. Section l l . C of the Act provides, i n t e r a l i a , t h a t 
whenever i t s h a l l appear to the Secretary of State, 
e i t h e r by complaint or otherwise, t h a t the Act, or any 
r u l e or r e g u l a t i o n prescribed under a u t h o r i t y thereof, 
has been or i s about t o be v i o l a t e d , he or she may, i n 
hi s or her d i s c r e t i o n r e q u i r e the person t o f i l e w i t h the 
Secretary of State a statement i n w r i t i n g as to a l l the 
f a c t s and circumstances concerning the subj ect matter 
which the Secretary of State believes t o be i n the p u b l i c 
i n t e r e s t t o i n v e s t i g a t e and conduct an i n v e s t i g a t i o n as 
necessary or advisable f o r the p r o t e c t i o n of the 
i n t e r e s t s of the p u b l i c . 

24. Section 12. C of the Act provides, i n t e r a l i a , t h a t i t 
s h a l l be a v i o l a t i o n of the Act f o r any person t o act as 
an investment adviser or investment adviser 
r e p r e s e n t a t i v e unless r e g i s t e r e d as such, where such 
r e g i s t r a t i o n i s required. 

25. Section 12.D of the Act provides, i n t e r a l i a , t h a t i t 
s h a l l be a v i o l a t i o n of the Act f o r any person to f a i l t o 
f i l e w i t h the Secretary of State any document or 
a p p l i c a t i o n r e q u i r e d to be f i l e d under the p r o v i s i o n s of 
the Act. 

26. Section 12.J of the Act provides, i n t e r a l i a , t h a t i t 
s h a l l be a v i o l a t i o n of the Act f o r any person when 
a c t i n g as an investment adviser, d i r e c t l y or i n d i r e c t l y , 
to engage i n any t r a n s a c t i o n , p r a c t i c e or course of 
business which operates as a fraud or deceit upon any 
c l i e n t or prospective c l i e n t . 

27. 14 111.Admin.Code Section 13 0.853 provides, i n t e r a l i a , 
t h a t e f f e c t i n g or causing to be e f f e c t e d any t r a n s a c t i o n s 
of purchase or sale which are unsuitable s h a l l c o n s t i t u t e 
an act, p r a c t i c e or course of business on the p a r t of the 
investment adviser t h a t i s f r a u d u l e n t , deceptive or 
manipulative. 
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28. At a l l times relevant hereto, the Respondent f a i l e d t o 
f i l e a response t o the a f o r e s a i d i n q u i r y l e t t e r s w i t h the 
Department pursuant to the Department's l a w f u l 
i n v e s t i g a t i o n of t h i s matter and as required by the Act. 

29. At a l l times r e l e v a n t hereto, the Respondent f a i l e d t o 
f i l e an a p p l i c a t i o n f o r r e g i s t r a t i o n as an investment 
adviser i n the State of I l l i n o i s . 

3 0. At a l l times relevant hereto, the Respondent acted as an 
investment adviser while not being r e g i s t e r e d as such. 

31. The Respondent e f f e c t e d or caused to be e f f e c t e d 
tr a n s a c t i o n s of purchase or sale which were unsuitable 
f o r MC, a 73 year o l d i n d i v i d u a l , i n t h a t he advised and 
recommended t h a t MC s e l l her e x i s t i n g v a r i a b l e a n n u i t i e s 
which had two years or less remaining on t h e i r surrender 
periods, thereby i n c u r r i n g s u b s t a n t i a l surrender costs, 
and use the proceeds from said sale t o purchase f i x e d 
indexed a n n u i t i e s which had surrender periods of 12 
years. 

32. Section l l . E ( l ) of the Act provides, i n t e r a l i a , , t h a t i f 
the Secretary of State s h a l l f i n d t h a t the o f f e r or sale 
of any s e c u r i t i e s by any person i s f r a u d u l e n t or would 
work or tend t o work a f r a u d or d e c e i t , the Secretary of 
State may by w r i t t e n order p r o h i b i t or suspend the o f f e r 
or sale of s e c u r i t i e s by t h a t person. 

3 3. Section 11. E (2) of the Act provides, i n t e r a l i a , t h a t i f 
the Secretary of State s h a l l f i n d t h a t any person has 
v i o l a t e d subsections C, D and/or J or Section 12 of the 
act, the Secretary of State may by w r i t t e n order p r o h i b i t 
the person from o f f e r i n g or s e l l i n g any s e c u r i t i e s i n 
t h i s State. 

3 4. Section 11.E(4) of the Act provides, i n t e r a l i a , t h a t i f 
the Secretary of State, a f t e r f i n d i n g t h a t any p r o v i s i o n 
of the Act has been v i o l a t e d , may impose a f i n e as 
provided by r u l e , r e g u l a t i o n or order not t o exceed 
$10,000.00 f o r each v i o l a t i o n of the Act, as w e l l as an 
order of p u b l i c censure and the costs of i n v e s t i g a t i o n 
and reasonable expenses. 

35. By v i r t u e of the foregoing, the Respondent has v i o l a t e d 
Section 12.C, 12D and 12.J of the Act and i s subject to a 
f i n e not t o exceed $10, 000.00 f o r each v i o l a t i o n of the 
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Act, costs of i n v e s t i g a t i o n , reasonable expense, an order 
of censure, and an order which permanently p r o h i b i t s the 
Respondent from o f f e r i n g or s e l l i n g s e c u r i t i e s i n the 
State of I l l i n o i s . 

36. The entry of a f i n a l w r i t t e n order of permanent 
p r o h i b i t i o n and a f i n e not t o exceed $10,000.00 per 
v i o l a t i o n of the Act are proper i n t h i s Matter, given the 
conduct of the Respondent as described i n Secretary of 
State E x h i b i t Nos. 1-11. 

WHEREAS, the f o l l o w i n g proposed Conclusions of Law are 
correct and are adopted by the Secretary of State as f o l l o w s : 

1. The actions, representations, and/or omissions of the 
Respondent made i n connection w i t h the f a i l u r e t o r e g i s t e r 
w i t h the Secretary of State as an investment adviser as 
required by the Act are v i o l a t i o n s of Section 12. C of the 
Act, The actions, representations, and/or omissions of the 
Respondent made i n connection w i t h the f a i l u r e t o f i l e 
required documents or ap p l i c a t i o n s w i t h the Secretary of 
State as required by the Act are v i o l a t i o n s of Section 
12. D of the Act The actions, representations, and/or 
omissions of the Respondent when a c t i n g as an investment 
adviser, d i r e c t l y or i n d i r e c t l y , t o engage i n any 
tran s a c t i o n , p r a c t i c e or course of business which operates 
as a fraud or deceit upon any c l i e n t or prospective c l i e n t 
are v i o l a t i o n s of Section 12. J of the Act. The actions, 
representations, and/or omissions of the Respondent 
e f f e c t i n g or causing t o be e f f e c t e d transactions of 
purchase or sale which are unsuitable c o n s t i t u t e an act, 
p r a c t i c e or course of business on the p a r t of the 
investment adviser that i s fraudulent, deceptive or 
manipulative and are v i o l a t i o n s of 14 111.Admin.Code 
Section 130.853 

2. Because of the Findings of t h i s Order and E x h i b i t s 
admitted as Secretary of State E x h i b i t Nos. 1-11, the 
Respondent i s subject t o the entry of a f i n a l w r i t t e n 
Order t h a t permanently p r o h i b i t s the Respondent pursuant 
to Sections l l . E ( l ) and l l . E ( 2 ) of the Act from o f f e r i n g 
or s e l l i n g s e c u r i t i e s i n the state of I l l i n o i s , imposes a 
f i n e pursuant to Section l l . E (4) of the Act not t o exceed 
$10,000.00 f o r each v i o l a t i o n of the Act, and grants such 
other r e l i e f as may be authorized under the Act. 

NOW THEREFORE, IT IS HEREBY ORDERED THAT: 
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1. The Respondent Thomas F. Utley i s permanently p r o h i b i t e d 
from o f f e r i n g or s e l l i n g s e c u r i t i e s i n the State of 
I l l i n o i s . 

2. The Respondent Thomas F. Utley s h a l l pay a f i n e of 
$10,000.00 f o r m u l t i p l e v i o l a t i o n s of >the Act. 

ENTERED: This day of 

Jesse White 
Secretary of State 
State of I l l i n o i s 

NOTICE: F a i l u r e t o comply w i t h the terms of t h i s Order s h a l l be a 
v i o l a t i o n of the Section 12. D of the Act. Any person or e n t i t y 
who f a i l s t o comply w i t h the terms of t h i s Order of the Secretary 
of State,, having knowledge of the existence of the Order, s h a l l 
be g u i l t y of a Class 4 felony. 

This i s a f i n a l order subject t o a d m i n i s t r a t i v e review pursuant 
t o the A d m i n i s t r a t i v e Review Law, [735 ILJCS 5/3-101 et seq. 3 and 
the Rules and Regulations of the I l l i n o i s S e c u r i t i e s Act, [14 
111. Admin. Code Ch. I , Section 130.11231 . Any a c t i o n f o r 
J u d i c i a l Review must be commenced w i t h i n t h i r t y - f i v e (35) days 
from the date a copy of t h i s Order i s served upon the p a r t y 
seeking review, 

Attorney f o r the Secretary of State: 
Johan Schripsem.a 
I l l i n o i s S e c u r i t i e s Department 
350 Seright 
Suite C 
Harrisburg, 111inois 62946 


